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Respondent,

Order on Mations

In this proceeding under Section 311(b)(6) of the Clean Water Act, (“CWA"), 33U.SC. §
1321(b)(6), EPA alleges that the Respondent, ALDI, Inc., Kansas, (“ALDI"), violated Section 311 of
the CWA by discharging diesdl fuel, on or about December 7, 1998, into an unnamed tributary of the
Little Cedar, which isitsdf atributary of the Kansas River. Inits Answer, ALDI “admitted” that on or
about the date charged approximately 2,000 gallons of diesdl fuel was discharged into an unnamed
tributary of the Little Cedar, but that the fuel was discharged by Amoco Oil Company, not ALDI.! The
discharge was dtributable, ALDI maintains, to the negligent overfilling of the tank by the Amoco
delivery driver.

On September 21, 2000, AL DI, through Counsd, filed a Motion to Dismiss the Complaint for
failure to join indispensable paties?  The Motion reasserts the substance of ALDI’s Answer that any
civil pendty should be directed to the respongible third parties, identified in the letter which ALDI
submitted with its Answer.® ALDI maintains that EPA’ s refusal to pursue the responsible third parties
isincongstent with the goals and intent of the CWA. Further, it asserts that EPA reected adding the
third parties because it believed ALDI had no vdid third party defense and that adding those parties

IALDI raised other contentionsin its Answer, among them that the pendty caculaion did not
properly consder various factors and that there was a miscalculation as well.

The undersigned was designated as the presiding judge in this matter on January 3, 2001.

3In addition to Amoco, ALDI names Food Plant Engineering Inc., P.B. Hoidale Co., Inc.,
Vaughan Mechanicd, Inc., and The Marley Company, as “responsible part[ies],” dthough only the
bassfor Amoco's dleged negligenceis explained. The other companies dleged roles are not set forth
in the Answer or the accompanying |etter.



would complicate the proceeding. Based upon its characterization of EPA’s response, ALDI replies
that such reasons for declining to add the third parties are not vaid and their inclusion will not
complicate the case. Further, ALDI assertsthat if it hasto pay acivil pendty it will have to pursue
these parties for reimbursement.

On September 28, 2000, EPA filed a Response to ALDI’s Motion and aso filed a Motion for
Partid Accelerated Decison asto Liability. This was accompanied by a Memorandum in Support of
the Response and Mation (“EPA Memorandum”). EPA notesthat Section 311(b)(3) of the CWA
“prohibits the discharge of ail in *such quantities as may be harmful’ into the waters of the United
States” EPA Memorandum at 2. Through regulation, EPA has provided that harmful discharges
include those that cause afilm or sheen upon or discoloration of the surface of the water or adjoining
shorelines or cause a dudge or emulsion to be deposited benesth the surface of the water or upon
adjoining shordines. 40 C.F.R. 8§ 110.3. The adminigrative authority to take action for such oil
discharges that violate Section 311(b) of the CWA encompasses “any owner, operator, or person in
charge of any ... onshore facility ....” 33 U.S.C. § 1321(b)(6)(A).

EPA digtinguishes the civil pendty provisons for ail discharges from distinct provisions addressing
clean up and removal of oil spills. It acknowledges that where such clean up and removal issues are
involved Section 311(f)(1) provides an exception from liability in instances where the owner or
operator of an onshore facility can prove that a discharge was caused solely by “... an act or omission
of athird party without regard to whether any such act or omisson was was not negligent ...." Thus,
EPA maintains that Respondent’ s reliance upon Section 311(f) of the CWA is misplaced, as that
section provides a potential defense to actions for the cost of clean up and remova of oil but not for
pendties assessed for adischarge. Where the offenseis for the discharge of ail into United States
waters, thereis drict liability. Asthe admitted owner of the onshore facility, ALDI is gtrictly liable for
the ail discharge. EPA arguesthat it is not required to name additiona respondents; it iswithin its
enforcement discretion to choose those it decides to proceed againgt.

Addressing its Motion for Accdlerated Decison asto liability, EPA notes that to establish the
violation it must show that the Respondent is the owner or operator of an onshore facility that
discharged ail, in quantities that may be harmful, into waters of the United States. EPA maintains that
each of these dements was admitted in Respondent’s Answer. EPA Memorandum at 6 - 7. Given
that even a sheen of oil can be harmful, EPA submits that as a matter of law, the discharge of 2,000
gdlons of died fud isharmful per s2. Id.

ALDI, in its Response, asserts that EPA overdtates its Answer, that the case law cited is not
precedent for the federd circuit (the Tenth Circuit) where this case arose, and that EPA misconstrues
the case law regarding “the basic causation eements necessary to establish that afacility owner or
operator isliable for civil pendties under Section 311(b)(6)..." ALDI Responseat 1. Specificaly,
ALDI, while conceding that it owns an onshore facility and that diesd fud was discharged into waters
of the United States, assertsthat it has not admitted “that it discharged the diesd fue in questionin
Quantities that may be harmful to the environment.” 1d. at 2. (emphasis added). By Respondent’s
perspective, unless the third parties it has named are included, the Court will not be able to decide the



ligbility issue or the avil pendty amount.

Further, ALDI maintains that the cases cited by EPA, United Statesv. Tex-Tow, Inc., 589 F.2d
1310 (7*" Cir. 1978) (“Tex-Tow”), and United States v. West of England Ship Owner’s Mut.
Protection & Index. Assoc., 872 F.2d 1192 (5™ Cir. 1989) (“West of England”) do not hold that one
can be liable for Section 311(b)(6) violation merely because one is afacility owner or operator. 1d. 2-
3. In ALDI’sview, these cases support the proposition that ligbility under this section must not
disregard whether arespondent’ s acts were the actua or proximate cause of the oil spill.

Thereafter, EPA filed a Reply, maintaining that causation theories are not materid to a Section
311(b)(6) discharge of ail violation, as that provison imposes gtrict ligbility on any owner or operator
of afadility. EPA citesU.S. v.Coastal States Crude Gathering Co., 643 F.2d 1125 (5™ Cir. 1981),
(“Coadta States’), U.S. v. V-1 Qil Co., Memorandum Decision and Order, Civil No. 96-0454-E-
BLW (D. Idaho 1999), (“V-1"), and Tex-Tow.

Discussion
The provision of the Clean Water Act in issue, Section 311(b)(6), provides.

(A) Violations

Any owner, operator, or person in charge of any vessd, onshore

fadility, or offshore fecility-
(i) from which ail or a hazardous substance is discharged
in violation of paragraph (3), or
(i) who falls or refuses to comply with any regulation
issued under subsection (j) of this section to which that
owner, operator, or person in chargeis subject,
may be assessed aclass| or class || civil pendty by the
Secretary of the department in which the Coast Guard is
operating or the Adminigtrator.

33 U.S.C. § 1321(b)(6).
Paragraph (3), referenced in Section 311(b)(6) above, provides, in pertinent part:
(3) Thedischarge of ail or hazardous substances (i) into or upon the
navigable waters of the United States, adjoining shordines, or into or

upon the waters of the contiguous zone ... in such quantities as may be
harmful as determined by the President under paragraph (4)* of this

“Paragraph (4) in turn provides that “ The President shdll by regulation determine for purposes
of this section those quantities of oil and any hazardous substances the discharge of which may be



subsection, is prohibited ...
33 U.S.C. § 1321(b)(3).

Thus under the plain terms of Section 311(b)(6), any owner, operator or person in charge of an
offshore facility from which oil or a hazardous substance is discharged may be assessed a civil pendlty.
These are the only requirements for liability to attach and the statutory provision does not concern itsdlf
with third parties who may have created such adischarge. Given this plain language, it is not surprisng
that other courts which have examined this section have reached the same conclusion. In Tex-Tow, the
Court dedt with agtuation inwhichitwasfoundthat ~ Tex-Tow was not at fault for a discharge of
oil into navigable waters. Tex-Tow's barge was being loaded with gasoline by an oil company and
during this process the barge continued to st lower in the water as the filling process continued, with the
result that it impacted a submerged sted piling which punctured the hull. Although there was no way
Tex-Tow could have known of the submerged piling, the court noted that the civil pendty ligbility was
absolute and rejected arguments that third party causation should be read into the section.® The court
noted that as Tex-Tow was engaged in an “ enterprise which will inevitably cause pollution,” Congress
determined to place the cost of such pollution on such enterprises when an actua discharge occurs.®
Id. at 1314.

Smilaly, in Coastal States there was a discharge of severd thousand barrels of gasoline into a bay
under circumstances where the discharge was attributabl e to the act of an unknown third party, when a
vesse gruck Coagtd’ s buried pipdine. Interpreting the same provision, the court observed that the
provision “establishes an aosolute liability standard which obviates the need for finding of fault.” 643
F.2d at 1127. Theresult in Wes of England is aso consstent with these holdings. There, the
provison in issue was Section 311(f)(1), deding with clean up and removd liahility, not discharge. The

harmful to the public hedth or welfare or the environment of the United States, including but limited to
fish, shelfish, wildlife, and public and private property, shorelines, and beaches.

>The court aso noted that a similar conclusion was reached in United States v. Marathon Pipe
Line Company, 589 F.2d 1305 (7™ Cir. 1978). Whether the defense is denominated as “fault” or
“cause’ of another, the result is the same: liability under Section 311(b)(6) attaches upon showing
ownership or operation of adischarging facility.

That court also noted that its ruling would not impact the ultimate liability if, for example, Tex-
Tow had an indemnity clause of action againg the oil company. This Court makes the same
observation: ALDI may have some cause of action againgt others. Indeed, ALDI seemsto recognize
that it may have “to pursue [those] responsible third parties for any civil pendty.” ALDI Motion to
Dismissat 2.

"The court aso noted, as EPA has similarly observed that, by contrast, other provisions,
dealing with liability for clean-up costs, impose a different scheme, dlowing certain defenses where
an act or omission of athird party caused the discharge. Coastal States at 1127.



Fifth Circuit, noting that the former is* causation based” while the latter is “fault based, held that the
provison’s potentia exception to liability must be narrowly construed, with the effect that the act or
omission of athird party must be the sole cause of the discharge. 872 F.2d at 1198. More important
to the issue a hand is the Fifth Circuit’s recognitior? that “section 1321(b)(6) does not include athird
party defense...” 1d. at 1199.

Given the unambiguous wording of the provison in issue and ALDI’ s corresponding admissons to
each dement of the offensein its Answer and accompanying letter, there is no genuine issue of materid
fact and EPA is entitled to judgment as amatter of law. Accordingly, the Court grants EPA’s Motion
for Accelerated Decision asto liability.®

So Ordered.

William B. Moran
United States Adminigtrative Law Judge

Dated: February 7, 2001

8EPA dso cites United States v. V-1 Qil, Memorandum Decision and Order, Civil No. 96-
0454-E-BLW (D. Idaho 1999), in which that court observed that the CWA has a grict liability scheme
applicable to owners and operators of facilities from which oil is discharged. While that proceeded
under Section 311(f)(2) liability, it highlights that no case has been identified which supports ALDI’s
argument.

ALDI separately raises defenses challenging the appropriateness of the penaty EPA proposes.
The casesreferred to in this Order seem to suggest limited ligbility in this matter. See Tex-Tow at 1314.
At an appropriate time, the Court may direct the partiesto brief thisissue. The factorsto be
conddered in assessing a pendty are set forth in Section 311(b)(8) and the pendty will be decided by
the Court based on the evidence put forth in the pendty phase and upon consideration of any
goplicable civil pendty guiddines. A Prehearing Order, regarding the remaining issues, is being issued
Separately today.
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